
The equine industry is one of the
largest agribusinesses in the United States
contributing $101.5 billion to the Gross
Domestic Product and creating more than
1.4 million full-time jobs.1 There are 9.2
million horses in the United States
(including 1.29 million thoroughbreds)
and 4.7 million industry participants.2

Kentucky in particular is dependent upon
the success of the thoroughbred racing
and breeding industry.3 Kentucky stands
more thoroughbred stallions than any
other state. More than 21,000 thorough-
bred mares were bred in Kentucky in
2006, with approximately 10,000 Ken-
tucky bred foals registered each year.4

Commercial auction sales of thorough-
breds in the United States grossed $1.1
billion dollars in 2005, with more than
half of that, or $650 million in sales
derived from Kentucky alone.5

Total pari-mutuel wagering on thor-
oughbred racing in North America
totaled $14.78 billion in 2006, up 1.51%
over 2005,6 and up approximately 7.9%
over 1996.7 In 2006, wagering on racing
in Kentucky returned $13.76 million to
the Commonwealth in tax revenue, $5.6
million of which was returned to the
General Fund.8

Historically, all wagering took place
“within the racing enclosure” or “on-
track.” In the late 1970’s, however, tech-
nology made it possible for one racetrack
to broadcast live images of its races (the
“Host Track”) to another racetrack or
simulcast location. Host Tracks began
simulcasting live races to other locations
both in-state and out-of-state and Federal
civil legislation, the Interstate Horserac-
ing Act of 1978,9 was introduced to
expressly authorize wagering on such
transmissions. By 2005, approximately
88% of the wagering on North American
racing migrated from on-track wagering
to off-track wagering representing a fun-
damental shift in racing economics.10

These off-track wagers placed at another
racetrack, an off-track betting (“OTB”)

parlor, or other account wagering outlet
return substantially less to the Host track
than the same wager placed on-track.11

Account wagering (telephone and
internet) is essential to the horseracing
industry as it is the fastest growing seg-
ment of pari-mutuel wagering with more
than $2.5 billion wagered last year, repre-
senting more than 16% of the total United
States pari-mutuel market.12 Numerous
companies entered the account wagering
market in recent years including both pri-
vate and publicly traded companies. The
list of providers includes TVG, Magna
Entertainment Corp. (XpressBet), You-
bet.com, Autotote and AmericaTab.13 The
legality of internet and telephone account
wagering is a critical topic for the
providers, industry and states, such as
Kentucky, whose economies depend on
the success of the horseracing industry.  

This Article provides a summary of
various Federal laws that impact internet
and telephone account wagering. It dis-
cusses the current position of the Depart-
ment of Justice (“DOJ”) that such inter-
state wagers via telephone and the inter-
net are illegal under federal anti-gambling
statutes. The Article provides a summary
of various states’ laws regarding account
wagering and the recent Supreme Court
decision in Granholm v. Heald,14 apply-
ing Granholm to argue that states that
permit in-state account-wagering
providers to accept bets while prohibiting
out-of-state providers from doing so vio-
late the Dormant Commerce Clause of
the United States Constitution.15

Federal Laws Impacting 
Account Wagering Providers

While several Federal statutes impact
account wagering providers, the most
important is the Interstate Horseracing
Act of 1978 (“IHA”),16 a civil statute that
authorizes interstate off-track wagering.
An “interstate off-track wager” is “a legal
wager placed or accepted in one State
with respect to the outcome of a horse
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race taking place in another State and
includes pari-mutuel wagers, where law-
ful in each State involved, placed or
transmitted by an individual in one State
via telephone or other electronic media
and accepted by an off-track betting sys-
tem in another State, as well as the com-
bination of any pari-mutuel wagering
pools.”17 As amended in 2000, the IHA
expressly authorizes interstate account
wagering via the telephone and internet.18

Despite the IHA’s passage by Con-
gress, the DOJ contends, both in congres-

sional testimony and non-judicial pro-
ceedings, that telephone and internet
wagering on horseracing violates federal
anti-gambling statutes.19 Specifically, the
DOJ argues that such activity is barred by
the Wire Act of 1961, the Travel Act and
the Illegal Gambling Practices Act,20 prior
enacted criminal statutes which the DOJ
argues are not overridden by the IHA, a
subsequently enacted civil statute. The
Wire Act provides that “[w]hoever, being
engaged in the business of betting or
wagering knowingly uses a wire commu-
nication facility for the transmission in
interstate or foreign commerce of bets or
wagers or information assisting in the
placing of bets or wagers on any sporting
event or contest, or for the transmission of
a wire communication which entitles the
recipient to receive money or credit as a
result of bets or wagers, or for information
assisting in the placing of bets or wagers,
shall be fined under this title or impris-
oned not more than two years, or both.”21

The DOJ’s position is vulnerable for
several reasons. First, in contradiction of
its frequently stated position, the DOJ tes-
tified at trial in 2000, that the Wire Act did
not apply to pari-mutuel wagering.22 Sec-
ond, the legislative history accompanying
the Wire Act suggests that the law was
meant to prohibit book-making and sports
betting, not to restrict state-licensed, state-
regulated pari-mutuel wagering.23 Third,
federal case law indicates that the more
recent and narrow statutes control, regard-
less of whether it is civil or criminal in
nature.24 The IHA is the more narrow and
more recent statute. Thus, the DOJ’s posi-
tion is not well-supported.

Recently, Congress stepped into this
discussion again. In September 2006,
Congress passed the Unlawful Internet
Gambling Enforcement Act of 2006, a
late addition to the politically popular
Port Security Bill. The Bill was signed
into effect by President George W. Bush
on October 13, 2006. The Unlawful Inter-
net Gambling Enforcement Act imposes
restrictions on financial institutions and
credit card companies with respect to pro-
cessing payments to or from companies
that accept wagers from United States cit-
izens on illegal forms of internet wager-
ing. Within one market day of the pas-
sage of the new Act, the value of the
major sports betting and online poker

companies traded on the London
Exchange fell $6.5 billion.25 The Unlaw-
ful Internet Gambling Enforcement Act
does not legalize any internet gambling
that was previously illegal, nor does it
prohibit any form of internet wagering
that was previously legal. Thus, horserac-
ing maintained its status as authorized by
the IHA as the only form of legal internet
wagering in the United States.26 Since the
passage of the Unlawful Internet Gam-
bling Enforcement Act, major foreign
operators of online sports betting and on-
line poker have withdrawn from the Unit-
ed States market.27 Additionally, several
public arrests of CEO’s of British and
offshore companies have been made in
the United States and subpoenas have
issued to several Wall Street lending insti-
tutions. While some of the arrests were
the result of previously pending Attorney
General investigations, some appear to be
the result of new found prosecutorial
power under the Unlawful Internet Gam-
bling Enforcement Act.28

Overview of State Account 
Wagering Laws

The IHA provides that wagers must be
legal in both the state where the wager is
placed and the state where the wager is
received.29 State laws regulating account
wagering can be roughly divided into four
categories: (1) those that prohibit all pari-
mutuel wagering, including account
wagering; (2) those that specifically
authorize account wagering with in-state
and out-of-state providers; (3) those that
permit pari-mutuel wagering but are silent
with regard to account wagering; and (4)
those that permit account wagering with
in-state providers but prohibit account
wagering with out-of-state providers.

Alaska, Georgia, Hawaii, Mississippi,
North Carolina, South Carolina and Utah
prohibit pari-mutuel wagering altogether;
thus, in those states, it is generally
acknowledged that an account wager may
not be made from or in these states and
that account wagering is illegal.30 On the
opposite end of the spectrum are the
states, including Kentucky, that specifical-
ly authorize account wagering by in-state
or out-of-state providers.31 California,
Idaho, North Dakota and Ohio require that
in-state and out-of-state providers be
licensed by the state. The out-of-state
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provider must coordinate with the state
regulatory authority and must complete a
rigorous application process providing
detailed information on the provider and
the method by which they validate the
identity of their account holders. Some
states which authorize account wagering,
including Maryland, Massachusetts, Ore-
gon, Virginia, Washington and Wyoming,
do not require the provider to be licensed
but require out-of-state providers to enter
into an agreement with a local track or
horsemen’s group to address issues such
as fees to the local market.

Several states are silent as to whether
account wagering is permitted;32 howev-
er, under these states’ statutory schemes
or state constitution, gambling is illegal
unless specifically authorized. Many of
these states have taken the stance that
since pari-mutuel wagering is authorized
in these states and account wagering is
not expressly permitted by statute, it is
illegal. For example, Arizona’s statutes
provide that “[e]xcept as provided in this
article and in title 13, chapter 33, all
forms of wagering or betting on the
results of a race . . . are illegal.”33 Arizona
authorities have advised account wager-
ing providers that were accepting bets
from and establishing accounts for Ari-
zona residents to cease such action imme-
diately, stressing that Arizona statutes and
rules do not authorize telephone wager-
ing.34 The Illinois Attorney General
issued an opinion in November 2001,
determining that Illinois tracks cannot
legally accept off-site account wagers
from in-state or out-of-state individuals,
nor can in-state individuals place bets
with off-site account wagering
providers.35 The Indiana Attorney Gener-
al issued a similar opinion stating that
since Indiana law criminalizes gambling
not specifically permitted by law and
online gambling is not specifically per-
mitted, it is illegal.36

Of particular interest to this Article are
the states that fall into the remaining cate-
gory. New York, Nevada, New Jersey,
Pennsylvania and Connecticut37 each per-
mit account wagering provided the wager
is placed with an in-state provider, while
prohibiting participation by out-of-state
providers.38 Account wagering via the
telephone is authorized in Connecticut
but only through owner/operator Autotote

Enterprises, Inc.39 Nevada permits
account wagering only for in-state
licensees and in-state account holders,40

while New Jersey permits account wager-
ing only with the sole authorized
provider.41 Pennsylvania permits both
telephone and internet wagering by Penn-
sylvania residents with licensed Pennsyl-
vania racetracks.42 Although telephone
wagering was previously permitted on-
site, the New York legislature recently
passed laws authorizing wagering
through the internet and other electronic
media by licensed providers.43 On
December 28, 2006, the New York Rac-
ing and Wagering Board adopted tempo-
rary regulations to authorize such wager-
ing. Both the temporary regulations and
proposed permanent regulations provide
that only in-state providers will be
licensed by the New York Racing and
Wagering Board.44

Granholm Argument
In Granholm v. Heald, the U.S.

Supreme Court held that limitations on
direct sales by out-of-state wineries into
Michigan and New York violated the
Commerce Clause. The statutes chal-
lenged in Granholm prohibited the direct
shipment of wine to in-state consumers by
out-of-state providers. Michigan law pro-
vided that in-state wineries could obtain a
license allowing them to ship directly to
consumers but out-of-state wineries could
not ship directly. Instead, out-of-state
wineries had to “pass through” an in-state
wholesaler. The Court called the discrimi-
natory character of the Michigan “obvi-
ous” and held that the statute violated the
Commerce Clause.  

The New York statute differed from the
Michigan statute in that it did not
absolutely ban out-of-state wineries from
shipping directly to consumers, but
instead required out-of-state wineries to
establish a distribution operation in New
York to gain privilege to ship directly.
Further, the out-of-state wineries that
established the requisite branch office and
warehouse in New York were still ineligi-
ble for a “farm winery” license, which
license provided the most direct means of
shipping to New York citizens. The New
York statute granted “in-state wineries
access to the State’s consumers on prefer-
ential terms” which the Court found

equally discriminatory, and the Court
ruled that the New York statute violated
the Commerce Clause. Similar to the dis-
criminatory laws regarding direct ship-
ment of wine, the laws in New York,
Nevada, New Jersey, Pennsylvania and
Connecticut that permit only in-state
account wagering providers to accept tele-
phone and internet account wagers violate
the Commerce Clause.45 In Granholm,
despite the broad power granted to states
to regulate alcoholic beverages under § 2
of the Twenty-First Amendment, the
Court found that states do not have the
power to ban the shipment of wine by
out-of-state producers while permitting
shipment by in-state producers.

The Commerce Clause provides that
Congress has the power “[t]o regulate
Commerce . . . among the several States.”
The Supreme Court has long recognized
a “Dormant Commerce Clause” that lim-
its States’ powers to “erect barriers
against interstate trade.” “[T]he framers
of the Constitution, by the Commerce
Clause, gave the federal government the
power to regulate interstate commerce as
a means of avoiding trade wars among
the states. . . . Implicitly, the Commerce
Clause creates a national free market and
restricts states from impeding the free
flow of goods from one state to anoth-
er.”46 “Time and again [the Supreme
Court] has held that, in all but the nar-
rowest of circumstances, state laws vio-
late the Commerce Clause if they man-
date ‘differential treatment of in-state and
out-of-state economic interests that bene-
fits the former and burdens the latter.’”47

According to the Court, “States should
not be compelled to negotiate with each
other regarding favored or disfavored sta-
tus for their own citizens.”48

It is not difficult to determine that the
account wagering laws of New York,
Nevada, New Jersey, Pennsylvania and
Connecticut discriminate against out-of-
state account wagering providers in favor
of in-state providers. In each state, in-
state providers are able to open accounts
for bettors while out-of-state providers
may not. As in Granholm, the in-state
account wagering providers have the
privilege of participating in the economic
market of the state while out-of-state
providers do not. Such protection of in-
state providers amounts to state enforced



economic protectionism, which is the
harm that the Commerce Clause was
meant to prevent.49 Allowing discrimina-
tion against out-of-state providers
“invite[s] a multiplication of preferential
trade areas destructive of the very pur-
pose of the Commerce Clause.”50 While
Federal laws grant the States broad power
to regulate gambling, the states may not
enact statutes that discriminate in favor of
in-state providers. The discriminatory
account wagering statutes similarly vio-
late the United States Constitution and
are contrary to the holding in Granholm.

If a state has no other reasonable,
nondiscriminatory means to advance a
legitimate local interest, then the statute
may be valid even though it is discrimi-
natory. The “burden is on the State to
show that ‘the discrimination is demon-
strably justified,’”51 This burden is diffi-
cult to meet as the “clearest showing” is
required to justify the discriminatory state
regulation.52 Here, the states might argue
goals such as controlling the number of
wagering providers, ensuring that their
citizens are wagering with a legitimate
provider, ensuring that the state gets its
share of the wagers placed or the preven-
tion of wagering by minors or addictive
gamblers. While these goals may be legit-
imate, excluding out-of-state providers is
not the only means by which to achieve
them, nor is there any concrete evidence
that the states cannot effectively police
the out-of-state providers. For example,
there is no evidence that minors are more
likely to wager with out-of-state
providers than they are with in-state
providers.53 Thus, the five states listed
above cannot satisfy the exacting stan-
dard and the statutes fail under the Com-
merce Clause.

Conclusion
As the percentage of wagers placed on

horseracing through the telephone and the
internet grow and horseracing’s future
relies increasingly on off-track revenue,
an examination of the legality of the dis-
criminatory laws of New York, New Jer-
sey, Nevada, Pennsylvania and Connecti-
cut is essential. Full participation in these
economic markets is critical to the sur-
vival of account wagering providers and
is fundamental to American principles of
competition and free markets. Commerce

Clause jurisprudence provides that the
laws of the states that forbid out-of-state
providers while permitting in-state
providers cannot stand. Each of these
state statutes discriminate against out-of-
state providers in favor of in-state
providers and there is no legitimate rea-
son for such statutes that cannot be ful-
filled with a non-discriminatory alterna-
tive. Despite gambling being an industry
over which the states have great authority
to regulate, as in Granholm, the states
must use an even hand in effecting regu-
lations on who may provide account
wagering.  
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